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On the constitutionality of winner compensation – judging positive ballots in the light of equal suffrage 

The topic of the paper is one of the new elements of the Hungarian electoral system, the “winner compensation.” First, the paper identifies the examined provision and embeds it into the changed framework of law. As a consequence of the structural-functional characteristics of the examined provision, fundamental observations are made with respect to the electoral system, clarifying its exact notion, possible translations, the characteristics of the majoritarian and proportional systems, and the question of the modification and normativity of electoral systems.

Afterwards the overview of the constitutional and international legal framework of the provision is made, identifying the relevant sources of law, pointing out the wide margin of appreciation in determining the notion of equal suffrage. Two possible interpretations of equal suffrage are shown, the effective equality and the typology laid down by the Hungarian constitutional court. It is pointed out that the effective equality of suffrage cannot be told by the examination of the legal framework; the examination of political background is called for.

The decision of the Constitutional Court on the constitutionality of the winner compensation is presented, including the arguments and the dissenting opinion showing up in the decision. The decision is analysed in two aspects; on the one hand from the aspect of the compatibility with the previous case law of the Constitutional court. It is noted that the provision would be constitutional according to the previous typology of the constitutional court, if there were any constitutional reason for restricting equal suffrage. The view is expressed, that in the absence of this the provision is not constitutional, therefore the decision is contradictory to the previous case law of the Constitutional Court.



