MIPSAT Negotiations – Statement of the EU Commission
I. Substantive law

What should a prohibition on certain practices of state aid look like?

1. The competence of the EU

Since there is already an existing rule in Art 107 of the TFEU for prohibited State aid, we are convinced that the EU is competent for concluding an international bilateral agreement on this issue. Under Art 216 of TFEU
, the Union may conclude an agreement with third countries where the conclusion of an agreement is necessary in order to achieve one of the objectives referred to in the Treaties. In our case this objective is the protection of the common market, and the link between the issue of prohibited State aid and trade law. When a country outside of the EU provides selective advantages in the form of tax benefits and thus causes harmful tax competition it also influences the Member states of the EU and causes distortion on the economic market. Since the EU does have a restriction for its member states to provide selective tax advantages it is in its interest to make such a regulation effective outside of the EU as well, so that it can reduce harmful tax competition and its negative effects. The EU is aware of the sovereignty of countries when creating their own tax legislation, however, because of globalization harmful preferential tax regimes and tax havens does have a huge impact in each Member States, so that it is a common interest for all of us to have a certain control and restriction in the area of providing tax advantages by governments.

2. Substantial provisions to be along the lines of 107 of TFEU

In the opinion of the Commission, it is important that the substantial provisions to be modeled along the lines of arts. 107 of TFEU, (but the agreement should only be applicable for taxes of any kind and not for non-tax measures). There are a number of reasonable arguments for this. Firstly, that it would be very disadvantageous for the EU if it had to modify its already existing and effectively operating regulation, or had to comply with a requirement that is opposed to the rule set out in Art 107 of the TFEU. If there were provisions in the agreement that is different from the one laid down in the TFEU, it is unlikely that the EU could accept it, and be part of this agreement, since the EU does not intend to change its own provisions. 

There were a huge number of cases (22548) before the ECJ since 2000 in the issue of prohibited State aid of which 200 decisions were made in the area of tax law so where the aid instrument was tax concessions. This means that with such a rich case law the application of the provision would be easier and loop holes and certain legal defects could be avoided. 
The art 107 of TFEU is a perfect tool to achieve the objectives of the OECD, since Art 107 can be considered as a tool against harmful tax competition. The Commission has also realized that preferential tax rulings indeed were tax planning tools of multinational enterprises. The Commission was creative enough and started in 2015 state aid investigations against those countries, which issued the preferential rulings. The cases against Luxembourg due to the alleged state aid to Amazon and McDonalds, the case against Ireland because of the Apple ruling, and against the Netherlands because of the Starbucks ruling clearly show that the Commission takes the BEPS concerns seriously, and intends to put an end to the preferential ruling practices in the EU, so the regulation of the TFEU for prohibited State aid is very effective for the purposes of the OECD, and also for achieving the goals of the BEPS 5 that is on Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and Substance. This clearly shows that a regulation, which takes into consideration the interests and objectives of the OECD could be acceptable and effective for all the parties taking part in this conference today.

3. Art 107 of TFEU

So let me introduce the definition of State aid according to art 107 of the TFEU:

1. Save as otherwise provided in the Treaties, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade between Member States, be incompatible with the internal market.
So there is a condition that aid must be present, which can take various forms, such as tax base exemptions, tax credits and tax deductions to tax deferrals and special tax rates. So the first condition when constituting State aid is that a certain aid must be present. In the EU the question whether a tax benefit is present should be determined by comparison to the normal tax system in a Member State. So here the national tax system is the only relevant benchmark and not any desirable/best practices as defined by international organizations. Here in our upcoming international agreement the benchmark should be the normal tax system in the member states of the OECD. 

The second condition is that State aid measures to be from a Member State or funded by state means in whatever manner, so e.g. by APAs too.

The third condition is that the State aid measure to have an unfavorable influence on trade between Member States, so the advantaged company to be active internationally, which means that aid could affect Trade within the Union, in our case between the countries of the OECD. 

The third condition is to cause the aforesaid influence by giving selective advantages to certain companies or certain products.

The last condition is to thus distort the competition, or threaten to do so, which is incompatible with the internal market.

According to the TFEU the only consequence of breaching this article is that the member state providing the tax advantage has to claim back the advantage from the benefited company, and there is no penalty. However, the EU considers that this part could be modified in a way that in case of not complying with the provision on prohibited State aid, and not claiming back the provided advantage within a certain period of time, the breaching party to the OECD agreement would be imposed a fine as a penalty.

II. Implementation of a binding multilateral convention

Should the BEPS parties implement the regulations into binding international or national law? Or should they only endorse a soft-law instrument?

The EU Commission strongly supports a binding multilateral convention. The implementation of the regulations should not be a soft-law instrument.

Therefore the EU Commission argues that a treaty under public international law is more effective and most important, a security for every contracting party. If a legally non-binding agreement is implemented, the regulation is risky for all parties because it’s only based on trust. The EU Commission is sure, that a secure regulation is in behalf of all parties.

Within the EU, the representatives of the Member States and especially the EU Commission are fully aware of the heterogeneity of the Member States. The differences between the parties of the negotiations might be even stronger since the 28 Member States mostly have according interests. 

The divergent interests of the parties do not only arise from the different developing steps and the positions within the world trade, but also because of the diverse sizes of the parties. As it could be seen within the EU, heterogeneity could complicate the enforcement of regulations.

A benefit of a binding convention is, that every party could bring their own interest into the negotiations and ensure that the important points are included in the convention. Also, a binding convention could be helpful to enable the compliance of the regulations.

Having many different concerns, the EU Commission is convinced, that a binding convention is the more useful way of implementation than a soft-law instrument. Only a binding multilateral convention could ensure a joint performance, which is certainly an efficient instrument. Otherwise, there is still the possibility that states, which are participating in the negotiations regarding measures against BEPS, try to avoid the obligations. 

In any event, the EU Commission would also agree to a legally non-binding agreement, but a binding convention is preferred. A binding convention is more accurate than a non-binding implementation. 

If the regulation is grounded in binding international public law, it could be performed frictionless. Otherwise there would be no actual deterrent from providing State aid. It is not enough, if the only consequence of providing state aid is, that the donor state has to claim back all the benefits the concern has gained. If the reclaim is not executed, the donor state will receive no penalty. With a binding convention, such cases would get public, and that will function as a deterrent.

Altogether, it can clearly be seen, that the state aid problem should be solved with effective tools. Unenforceable soft laws are not effective as a treaty under public international law, and therefore the EU Commission strongly speaks up for a binding multilateral convention.

III. Enforcement mechanisms

Who should decide on/overview the states’ observance of the multilateral instrument?
1. The competence of the EU Commission
As we argued earlier the EU Commission is competent to negotiate a treaty concerning a compulsory international dispute resolution.

2. International court
The EU Commission favours an international court instead of an arbitration committee, because of the many disadvantages an arbitration committee brings. For example, the committee’s interpretation of law could not be controlled by a judge. The parties have to lace reliance on the decision, whether it differs or accords to the common interpretation.  

Another great problem is the lack of an appellate body. It causes a dependence of the decision of the committee and problems to ensure a stable system of state liability. Most important is, that the arbitrators are not independent but rather financially dependent on executive governments. Because of that, there might be bias in favour of the financial backers.

However, there are many arguments which fight for an international court.  In contrast to the arbitrators the judges have the security of a tenure. There is no dependence on governments, because the decisions will be made by publicly appointed judges. That is why we can say that the legitimacy of an international court is based on more solid grounds compared to an arbitration committee. Also there will be an appellate body, for what reason proceeding against a decision of the international court will be possible. 

One also must not forget that arbitration proceedings mean higher costs as opposed to the case of an international court.

Furthermore, the Commission favours international courts in several cases, e.g. the Investment Court System for TTIP and other EU trade and investment negotiations.

An international court ensure not only transparency and accountability, but also that all parties can trust the system of international dispute resolution unrestrictedly. The disputes will be adjudicated in full accordance with the rule of law. So consistent case law can be provided by an international court, since the decisions are made by the same permanent judges and not always by different experts. Due to the consistent practice of law, the possibility of appealing the decisions, the permanent body and the transparency we can achieve a higher level of legal certainty as well. 

3. Safeguards for the ECJ
The EU Commission will only consent to the mechanism of compulsory international dispute resolution, if the treaty contains safeguards for the ECJ, since there are generic concerns about the relationship between EU law and international law and between the ECJ and international dispute settlement. 

This is why the Commission sticks to giving the power to the ECJ to review the findings on the extent to which a Member State was bound by. It would be also satisfying for the Commission if there were a prior involvement procedure to ensure that the competent EU institutions could assess whether the ECJ had already ruled on the question at issue and, if necessary, initiate that procedure. 

Furthermore, any dispute settlement mechanism would need to make sure that the decision-making body does not, directly or indirectly, review the distribution of competences between the EU and Member States, for example by making determinations as to the proper respondent or the distribution of responsibility. 

If the ECJ’s exclusive jurisdiction requires that an enforcement mechanism could not decide such questions without submitting them to the ECJ first under preliminary reference procedure, the EU’s participation in enforcement mechanism would become difficult. 
IV. Proposal
The EU Commission proposes that the ECJ decides according to the outcomes of this statement. The substantial provisions should be modelled along the lines of arts. 107 TFEU. Furthermore, the Commission trusts that the ECJ will favour a binding multilateral convention. Finally, the Commission is sure, that the ECJ will also prefer an international court for the dispute resolution. Safeguards with regard to the ECJ, as the Commission suggested, is certainly in the interest of the ECJ. 
MULTILATERAL INSTRUMENT ON THE PROHIBITION OF STATE AID THROUGH TAX CONCESSIONS

SECTION 1

FISCAL AIDS GRANTED BY STATES

Article 1
1. Save as otherwise provided in the Treaties, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade between Member States, be incompatible with the free movement of products and services set out in the Agreement on Subsidies and Countervailing Measures.
2. The following shall be compatible with the objectives of the global market and the free movement of products and services:

(a) aid having a social character, granted to individuals;
3. The following may be considered to be compatible with the internal market:

(a) aid to promote the economic development of areas where the standard of living is abnormally low or where there is serious underemployment, in view of their structural, economic and social situation; only to the extent that the International Court gives a prior concent to, and with the term of providing exchange of information for the control of the International Court;
(b) aid granted for the objective of sustainable economic development;
(c) aid granted for the purpose of environment protection, applying applying the principle of necessity and proportionality.

(d) aid to facilitate the development of certain economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent contrary to the common interest of the OECD;

SECTION 2

ENFORCEMENT MECHANISM

Article 1
Tribunal of First Instance (’Tribunal’)
1. A Tribunal of First Instance (’Tribunal’) is hereby established to hear claims submitted on the basis of the violation this Agreement. 

2. The Committee shall, upon the entry into force of this Agreement, appoint fifteen Judges to the Tribunal, Five of the Judges shall be nationals of a Member State of the European Union, five shall be nationals of the United States and five shall be nationals of third countries. 

3. The Committee may decide to increase or to decrease the number of the Judges by multiples of three. Additional appointments shall be made on the same basis as provided in paragraph 2.

4. The Judges shall possess the qualifications required in their respective countries for appointment to judicial office, or be jurists of recognised competence. They shall have demonstrated expertise in public international law. It is desirable that they have expertise in particular, in international tax law, international trade law and the resolution of disputes arising under international agreements on tax law. 
5. The Judges appointed pursuant to this Section shall be appointed for a six-year term, renewable once. However, the terms of seven of the fifteen persons appointed immediately after the entry into force of the Agreement, to be determined by lot, shall extend to nine years. Vacancies shall be filled as they arise. A person appointed to replace a person whose term of office has not expired shall hold office for the remainder of the predecessor's term. 
6. The Tribunal shall hear cases in divisions consisting of three Judges, of whom one shall be a national of a Member State of the European Union, one a national of the United States and one a national of a third country. The division shall be chaired by the Judge who is a national of a third country. 
7. Within 90 days of the submission of a claim pursuant to Article 6, the President of the Tribunal shall appoint the Judges composing the division of the Tribunal hearing the case on a rotation basis, ensuring that the composition of the divisions is random and unpredictable, while giving equal opportunity to all Judges to serve. 
8. The President and Vice-President of the Tribunal shall be responsible for organisational issues and will be appointed for a two-year term and shall be drawn by lot from among the Judges who are nationals of third countries. They shall serve on the basis of a rotation drawn by lot by the Chair of the Committee. The VicePresident shall replace the President when the President is unavailable. 
Article 2
Appeal Tribunal

1. A permanent Appeal Tribunal is hereby established to hear appeals from the awards issued by the Tribunal. 
2. The Appeal Tribunal shall be composed of six Members, of whom two shall be nationals of a Member State of the European Union, two shall be nationals of the United States and two shall be nationals of third countries. 
3. The Committee, shall, upon the entry into force of this Agreement, appoint the members of the Appeal Tribunal. For this purpose, each Party shall propose three candidates, two of which may be nationals of that Party and one shall be a nonnational, for the Committee to thereafter jointly appoint the Members. 
4. The Committee may agree to increase the number of the Members of the Appeal Tribunal by multiples of three. Additional appointments shall be made on the same basis as provided for in paragraph 3. 
5. The Appeal Tribunal Members shall be appointed for a six-year term, renewable once. However, the terms of three of the six persons appointed immediately after the entry into force of the agreement, to be determined by lot, shall extend to nine years. Vacancies shall be filled as they arise. A person appointed to replace a person whose term of office has not expired shall hold office for the remainder of the predecessor's term. 
6. The Appeal Tribunal shall have a President and Vice-President responsible for organisational issues, who shall be selected by lot for a two-year term and shall be selected from among the Members who are nationals of third countries. They shall serve on the basis of a rotation drawn by lot by the Chair of the Committee. The Vice-President shall replace the President when the President is unavailable. 
7. The Members of the Appeal Tribunal shall possess the qualifications required in their respective countries for appointment to the highest judicial offices, or be jurists of recognised competence. They shall have demonstrated expertise in public international law. It is desirable that they have expertise in international tax law, international trade law and the resolution of disputes arising under international agreements on tax law. 
8. The Appeal Tribunal shall hear appeals in divisions consisting of three Members, of whom one shall be a national of a Member State of the European Union, one a national of the United States and one a national of a third country. The division shall be chaired by the Member who is a national of a third country. 
SECTION 3
DEFINITIONS

Article 1

For the purposes of this Agreement:
1. Member States: Member States shall mean the parties to this Agreement.

2. Fiscal State Aid: Any form of selective tax concessions, including tax base exemptions, tax credits and tax deductions to tax deferrals and special tax rates; excluding open subsidies and any other state aid granted by way of non-tax measures. 
� INTERNATIONAL AGREEMENTS


Article 216


1. The Union may conclude an agreement with one or more third countries or international organisations where the Treaties so provide or where the conclusion of an agreement is necessary in order to achieve, within the framework of the Union's policies, one of the objectives referred to in the Treaties, or is provided for in a legally binding Union act or is likely to affect common rules or alter their scope.


2. Agreements concluded by the Union are binding upon the institutions of the Union and on its Member States.
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